LAW NOTES

PLANNING FOR
THE FUTURE

C

aring for and meeting the
needs of our companion
animals requires a great deal of
individual attention, which
ranges from the daily feeding
to walking our dogs or playing
with our cats. Our animals
need human companionship.
Pets certainly do not do well
over the long-term in isolation
or in institutionalized settings
such as commercial kennels or
animal shelters.
Therefore, each of us who
has pets and is concerned about
what will happen to them when
we die must face the fact that
we have a very predictable
problem that must be addressed
during our lifetime, if it is to be
handled and resolved in any
meaningful and satisfactory
manner. It is simply not enough
to say to ourselves that we will
let someone else, such as our
executor, solve the problem or
that if we leave enough money
to go toward the care of our pet,
it will be done satisfactorily.
Bank trust departments never,
judges and courts never, and
lawyer/executors rarely adequately can take care of this
very personal matter and
obligation after we are gone.
There are scores of cases,
which almost invariably have a
tragic ending, that have arisen
solely because the person involved did not attend to this
very critical matter during his
or her lifetime. These cases included a situation where a
wealthy person had a number
of "adopted" dogs running
relatively freely and happily
together on a twenty-acre
ranch, which upon her death
were fenced and caged by bank
trustees who narrowly followed
their traditional responsibility
of "preserving and conserv-
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ing the assets." These actions
led to many years of tragic
isolation and distress for these
animals until their natural
deaths. There have also been
cases where a person knowing
full well that the pet was very
old and unadoptable and that no
one could properly attend to its
special needs and infirmities,
simply stated in the will that the
animal should be humanely euthanatized. However, because
there were no specific and clear
instructions and arrangements
made in advance for someone
to perform this function immediately, the case was bogged
down m court proceedings
where executors asked judges
to give them "instructions" and
"protective orders," which
resulted in a long period of
anguish for the pet itself and
ended up as the opposite of
what the decedent had in mind.
All of this leads to the conclusion that alternative care
must be in place immediately-as soon as the person
dies or is no longer able to care
properly for the animal. A pet
owner usually best knows his or
her own pet's individual needs
and is best able to judge with
whom, and in what circumstances, the pet would be most
likely to be happy.
In spite of all these considerations, people all too frequently place too much reliance
upon legalistic solutions to take
care of their pets after they
die-making conditional gifts
in their will to care for their
animal or setting up trusts with
the animal as the beneficiary.
These solutions tend to be of
limited use for a number of
reasons, including the fact that
only a minority of states recognize or enforce trusts having
animals as beneficiaries, or
outright gifts to animals, or
conditional gifts to another

human being for the benefit of
the animal. Attempting to use
such legalistic solutions, particularly when large sums of
money or property are diverted
to the care of an animal,
sometimes invites legal attack
by relatives through a challenge
to the will in court.
The General Counsel's Office recommends to those who
are concerned about the care of
their companion animals after
their death or disability:
1. While you are still healthy
and well, line up a friend or
relative whose personality and
circumstances are compatible
with your pet and who is willing to make a commitment to
take care of the animal for the
rest of its natural life. If such
a person does not readily come
to mind, for the sake of your
pet, make a special effort to
locate and develop a relationship with such a person.
2. Do not resort to trusts,
conditional gifts or other more
sophisticated legalistic devices
without consulting with a local
attorney who can advise you on
whether your state's law will
recognize and enforce such
devices when an animal is the
beneficiary. Unless the courts
of your state have clearly recognized and enforced such trusts
or other similar strategems in
favor of animals, it is best to
seek another solution. In any
event, even if a trust or some
similar legal vehicle is to be
used, try to choose a caring and
knowledgeable person either as
trustee or to oversee the trustee
in matters concerning the care
of your beloved animals.
3. Use your last will and
testament, at most, to confirm
the transfer of the animal to the
person who has made a commitment to providing alternative care and to bequeath an
outright gift of money to that

individual which, by a prior
understanding between the two
of you, will be used to take care
of the animal. In this event, you
must make it clear that the legal
custody of the animal has already been transferred by an
understanding which you have
with the person so that under
no circumstances does the matter of transferring the animal to
that person become just one
more item that needs to go
through court proceedings.
(Obviously, this solution requires
a high degree of trust between
you and the person who will take
care of your animal.)
4. Do not leave your animals
in the care of an organization
or institution unless you have
carefully investigated that
organization and the organization is committed to and has
demonstrated an ability to find
a non-institutionalized home for
your animal within a very short
time after your death and can
guarantee alternative care immediately after your death, so
that not even a day will pass but
that the animal will have the
kind of individualized attention
it needs.
5. If the animal is extremely
old or in poor health, euthanasia may be the most humane
alternative. In such a clear case,
forcing an animal to adjust to
a new person or circumstances
can compound its suffering,
particularly when it has just
lost its own cherished human
companion. Advance personal
arrangements with a friend or
neighbor and a reliable
veterinarian, to be confirmed
by clear directions in your will,
•
are also called for here.
Ihe Law Notes are compiled by
HSUS General Counsel Murdaugh Stuart Madden and
Associate Counsel Roger
Kindler.
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Greeting Card Order Form
Please send me:
packages of Kittens with Wreath
_____ packages of The Chickadees
TOTAL packages ordered
($7 per package for 1-3 boxes; $6 per package for 4 or more boxes)
Total Quantity

Cost per Package
1-3

X

Total Amount Enclosed

$7

4 or more x $6
Please send the cards to:
Name _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Address - - - - - - - - - - - - - - - - City _ _ _ _ _ _ _ _ State _ ______Lip _ _ _ __
(Use the label provided on the back of this magazine or write your name and address in the space above. Please provide a street address since we cannot ship to
P.O. boxes.)

Make all checks or money orders payable to The HSUS and send with
this coupon to: HSUS Greeting Cards, 2100 L St., NW, Washington,
DC 20037. All orders must be prepaid.

